Abstract
legal science and its international reception. When I realized that the book's principal idea -an interpretation of the history of international law as a sequence of particular epochs defined in each case by the then-dominant power in the system of states -was developed in the context of National Socialist political and legal thought, and was influenced in particular by the work of Carl Schmitt, I sought to understand better the intellectual content and theoretical origins of this conception of a power-based international law, and why it has continued to appeal to a post-war audience to the present day.
I looked at the author's life, which was marked by achievements in legal science and diplomacy and services rendered to the German democratic state after the war, but also by risk, temptation and some questionable concessions made to the Hitler regime, and by a peculiar dialectic of change and continuity, rupture and persistence, governing both Grewe's thinking and the external world in which he lived and which he described as a scholar. Such a complex and non-linear story cannot be told in black-and-white terms, nor can it be put together in one central thesis asserting, with the wisdom of hindsight, a biographical or academic consistency which in reality did not exist. A life like Wilhelm Grewe's can, I believe, best be approached by careful observation and reflection, and by inviting the reader to draw his or her own conclusions. It took a long time for German academia to confront the intellectual legacy of the 'Third Reich'. This has been particularly difficult, and often painful, for those who had lived through Hitler's 'thousand years' or who inquired about what their parents or academic teachers had done during that time. Those who were born two or three decades after 1945 find themselves in a different but by no means easier situation. One of their difficulties is to avoid an attitude of moral indignation, self-righteousness and complacency. 2 This essay considers a book of exceptional importance and influence, Grewe's history of modern international law, a book which in fact is the only thorough description of that history published in the last 50 years in any language, with no successor being in sight. The essay also considers the book's context, and refers to biographical data, but does not claim to present the author's 'life and work', which would require an examination of all of Grewe's numerous publications on issues unrelated to the history of international law, and also archival research.
In outline, the structure of this essay is as follows. The first part introduces the book under review and sketches its author's post-war career as a government official which made him a public figure in Germany. In the second part, some of the principal ideas of Grewe's history of international law are set out, particularly his view that '[t]he 1 Wilhelm G. Grewe (1911 Grewe ( -2000 died shortly before the publication of the English edition of his most important academic work, Epochen der Völkerrechtsgeschichte. Originally published in German in 1984, the work was soon acknowledged as a standard text on the history of modern international law. Most reviews were very favourable, 4 and Grewe's general views about how to distinguish the principal periods of the history of the law of nations were adopted by the editors of the Encyclopedia of Public International Law. 5 Thus his periodization was recognized and followed by the leading German authorities on international law. This in turn led to the universal dissemination of Grewe's ideas. Given the scarcity of general works on the history of international law, there has since hardly been an author touching on an historical question of law who has not referred to the articles in the Encyclopedia and hence, indirectly, to Grewe's views. In spite of his advanced age and fragile health, the author continued to work with patience and discipline on the subject which was his life-time's academic theme: the history of modern international law. When in December 1999 Professor Grewe wrote the preface to the English edition, he finally completed his work on the book, work that had been much more laborious than was assumed by him at the beginning. The Epochen der Völkerrechtsgeschichte Grewe published in 1984 was a book not coincidentally written in German language. It applied to its subject the terminology developed in that language and the theory behind it, and drew mainly on writings in German. Moreover, the text was characterized by a spirit and style that was hard to render into the English language. How the book will be received by an Englishspeaking audience will reveal the extent to which the attempt to create a true translatio has been successful.
That Grewe devoted his later years to a book with which he had entered academia as a young man testifies to his perseverance as well as to the importance he attached to the inquiry into the origins and development of the modern international legal order. The first manuscript of the Epochen was completed in late 1944, but in the conditions prevailing in Germany in the last months of the war the book could not be printed. 'At a time when the traditional system of international law is shaken to its foundations, the permanent fundamental principles of an international legal order can only be inferred from an historical examination', the author wrote in 1944, at the age of 33. This belief, an inclination towards history, and the caution exercised by a young scholar trying to avoid the pitfalls of a National Socialist doctrine of international law which was a barely concealed instrument of Hitler's policy of conquest prompted Grewe to rewrite the history of modern international law. An article of his written in 1943 summarizing the principal findings of his as yet unpublished book concluded by saying: 'After this war has ended, a newly founded, politically balanced world order will also bring forth a new international legal order.' 6 Although this carefully crafted remark referred to the end which, according to Grewe, the 'Transition Period of Anglo-American World Hegemony' had found in the Second World War, it could easily be read as a reminder that the Nazi design of international relations would not prevail and that there would not be a 'German age' as a grand finale to the history of the law of nations. Grewe's work as a legal scholar in the heart of the 'Third Reich' certainly attests to his diplomatic skills; it was, in a way, the beginning of his highly successful career as a diplomat.
After the establishment of the West German state in 1949, Grewe was included in a small circle of lawyers advising the new government of Chancellor Konrad Adenauer In the treaty, 'community' is written with a small initial letter (in German: 'und das in die europäische Gemeinschaft integriert ist'). 10 See Grewe's study, 'Warum "Nicht-Anerkennung"?', in W.G. Grewe By substantially contributing to the work of defining West Germany's post-war status in international law and the Western community of states, Wilhelm Grewe helped to stabilize the young German democracy. The German Government honoured Grewe by giving him one of Germany's highest decorations, 11 and by nominating him repeatedly, as a person 'of known competence in questions of international law [and] of the highest moral reputation', 12 for membership of the Permanent Court of Arbitration in The Hague. 13 An obituary issued by the Foreign Office praised Grewe's contributions to the re-establishment of Germany's sovereignty after the Second World War and to the Federal Republic's 'firm integration into the Western alliance'. 'As only a few can do, the eminent scholar of international law knew how to combine the theory and practice of international relations.' 14 Grewe turned to his old manuscript after retiring from the diplomatic service. He revised and expanded the text, taking into consideration the literature that had been published since the 1940s; he continued the account beyond the year 1939 (where the original text had ended), and added a new chapter dealing with the period since 1945 under the title 'United Nations: International Law in the Age of AmericanSoviet Rivalry and the Rise of the Third World'. In this form, the book was published in 1984 by Nomos in Baden-Baden. A second, unchanged edition came out in 1988. By then, Grewe had conceived the idea of translating the book into the language which, in the meantime, had become the lingua franca of international law. In view of the fact that the last monograph on the history of international law in the English language had appeared in 1954, 15 he expected his study to be of some interest to an English-speaking audience. However, his work on a multi-volume edition of the sources of the history of international law, which Grewe After an introduction, which is devoted in particular to the problem of how to divide the history of international law into periods, the book opens with some 100 pages on the medieval law of nations. Grewe here was in agreement with Wolfgang Preiser, who, in his seminal paper on 'The Ends and Methods of the History of International Law', had explained: 'If one lays stress upon the point of time at which important institutions of modern international law emerged for the first time, one has to seek the beginnings of European international law in the later Middle Ages.' 18 Grewe also expressly agreed with Wilhelm Wengler's belief that '[t] here also existed an international law in a sociological sense in the ancient history of the peoples of the Mediterranean region and Asia.' 'But as a chain of norms the legal order which today is in force all over the world, and which we call "international law", goes back only to the later period of the occidental Middle Ages.'
19 Accordingly, Grewe excluded from his exposition classical and pre-classical antiquity as well as early extra-European arrangements of peoples or societies who maintained and observed certain rules of 20 The present -still rather limited -knowledge about these arrangements is summarized in the articles by Elias, Miyazaki, El-Kosheri, Truyol y Serra and Singh, on 'History of the Law of Nations -Regional Developments' in the Encyclopedia of Public International Law, supra note 5, Instalment 7, at 205-252, and vol. II of the 'Library Edition', at 716-861. See also Verosta, 'Die Geschichte des Völkerrechts', in A. Verdross (ed.), Völkerrecht (5th ed., 1964) 31-94. 21 Grewe used the term 'transitional period' (Übergangszeitalter) in his 1943 article (supra note 6, at 282). There, the author explained that the transition stage would lead either to an 'American century' or to a 'new order of the world' established by the powers of the Dreierpakt (Germany, Italy and Japan). See infra text accompanying note 114. law in their relations with one another (see pp. 8-10). 20 He wanted to describe 'epochs', not 'the epochs' of the law of nations, which is why the title of the original German book is more accurate than that of the English translation.
For each period, Grewe posed several 'test questions' in order to determine the basics of the legal system in question. First, he inquired into the spiritual foundations of the community of nations in question, its composition and its spatial extension. Is this community occidental Christendom, the circle of 'civilized nations' or, as the author believes for the period from 1945 until 1989, a 'universal community without common values'? How independent are the subjects of international law? What requirements have to be fulfilled to be recognized as a new member of legal society, requirements that the United States, for example, had to fulfil in the late eighteenth century? How does international law develop and to whom does it apply? Who is able to enforce observance of this law? The answers to these questions inform us, Grewe suggested, about the particular stage of development of international law. The author further examined the various legal forms of the allocation and administration of territory and the important changes in the legal order of the seas. At the beginning of each main chapter, the reader finds a summary of the political history of the period.
The modern history of international law, according to the author, began at the time of the French invasion of Italy under Charles VIII of France in 1494. Since then, there has been a modern system of states, an 'intensive interrelationship' characterized by the principle of the balance of power and the 'infrastructure' of a permanent diplomacy, and this system constituted the basis of modern international law (pp. 13-23). The author divides the succeeding periods according to the politically dominant power which in his view substantially influenced, or even created, the respective legal order. He distinguishes a Spanish age (1494-1648), a French age (1648-1815) and a British age . 'Each of these three political systems . . . produced its own unique, self-contained international legal order. The structure of each of these legal orders was determined by the particular intellectual and political style of the leading power of the time' (p. 23). These periods are followed by the inter-war years and the Second World War as the transitional period of an 'Anglo-American Condominium ' (1919-1944) , 21 and by an 'age of American-Soviet rivalry and the rise of the Third World' (since 1945) which now, in the English edition, is said to have ended in 1989. The period since 1989 is described in the epilogue to the English edition as one characterized by the singular position of the 
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See also Grewe, 'Die Epochen', supra note 6, at 38: 'The epochs of the history of international law are closely and necessarily connected with the epochs of political history. For the nature and the transformations of modern international law are based on the structure of the modern state system and on the changes in the political situation which take place within the context of that system. The state system constitutes the substratum of the international legal order, the pre-established, pre-ordained order of things in which the legal order develops. ' United States, on the one hand, and 'a growing trend towards a stronger international community', on the other hand (p. 703).
22
In this classification, Grewe saw the dividing line of 1919 as more definite and radical than that of 1815 or 1648 because it indicated the end of the 'classical' law of nations which had been in force since the late fifteenth century (p. 575). In contrast to a non-organized plurality of legally equal, but actually unequal, 'sovereign' states which until then had constituted the international legal community, the League of Nations is regarded as the first attempt to organize that community and to create a universal instrument for maintaining peace and preventing and settling inter-state conflict. At the same time, the classical free jus ad bellum of states was abandoned (p. 581).
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'The epochs of the modern history of international law and those of the modern system of states coincide; this is the simple, in the opinion of some people possibly banal, thesis of this book. . . [T]he state system [as a pre-established, preordained order] is necessarily the substratum which underlies the international legal order' (p. 6).
24 Or, with a slightly different emphasis, in the words of Emile Giraud, approvingly quoted by Grewe: 'L'évolution du droit international est commandée par celle de la politique internationale' (p. 698). On the other hand, 'inter-State relations were regarded as a bare array of facts to be grasped and systematized by way of a theoretically derived, abstract intellectual method', and the 'immanent structures' (immanente Ordnungsstrukturen) underlying these facts were overlooked (p. 2). Grewe insisted that both the theory and the practice of international law 'are forms of expression of the same powers, which characterize the political style of an epoch just as much as its principles of social, economic and legal organization' (p. 6). It seems that, of the two, he regarded state practice as the clearer, more direct form of expression of those powers, and less ambiguous or vague than academic writings. He saw theory as something which, more often than not, is advanced in the service of power politics; and he believed, along with Ulrich Scheuner, that the decisive steps towards a new international order remain in the hands of states. This view is quite different from admitting that, in the historiography of international law, doctrine has often been over-emphasized, and finding it expedient to investigate how the theory set forth by scholars and the practice of states have influenced each other.
The author explained the priority which in his view 'real' (i.e. sociological, economic, political, etc.) conditions of life have over a legal order -a priority equated with logical precedence -as follows:
[A] legal order is not primarily a system of coherent and precisely interacting rules without gaps and contradictions. It is rather the normative image of a natural state of order [das normative Abbild einer natürlichen Ordnungslage]. The totality of individual legal rules deserves to be called a legal order if it puts in order the totality of facts needing to be regulated legally in a manner which corresponds to the concrete intellectual, cultural, social and political situation in question, and which is inherently right [lebensrichtig] in this situation. Accordingly, the primary correlation between the individual legal rules and institutions is not logical, but morphological. 
ihre[r] immanente[n]
Ordnungsstruktur], to discover concrete forms of community and typical modes of community life, to expose the intellectual contexts of meaning, and to establish the law-creating forces of a nation in general. 27 Accordingly, Grewe rejected as fictitious and unproductive the traditional 'purity of methods'; he considered that it was necessary for legal science to take into account the results of the research of other disciplines such as philology, history, theology, sociology and the history of ideas.
28
If we take these statements together with the one quoted above (about a specific state system being the substratum or foundation of a specific international legal order) and apply them to the history of international law, the result is that, at a given time, we find a concrete international situation which was given its particular shape and form by the leading power of the day. The ensuing international legal order is primarily a reflection of that context -a translation of political, economic or military conditions into legal rules and institutions, accomplished by the leading power. This legal order can be discerned by the legal scholar or, in retrospect, by the legal historian.
Knowing Grewe, it is surprising that these remarks on the nature of change in the history of international law have a Marxist ring -the legal order seems to be understood as an Überbau, or a superstructure, of the real (albeit not only economic) conditions of life. On the other hand, Grewe's postulate of starting out from a 'concrete' situation reminds one of Carl Schmitt's konkretes Ordnungs-und Gestaltungsdenken ('thinking in terms of concrete order and formation') which declared legal rules to be secondary to a 'concrete', pre-existent reality. 29 Arguing against positivism and 'normativism', Schmitt emphasized the 'political character' of constitutional as well as public international law, 30 developments and the formation of legal concepts was necessary. 31 Schmitt's position, as can be perceived from his writings of the late Weimar and the Nazi period, was summarized as follows: 'Every legal regulation presupposes a "situation of normalcy" or "concrete order" as an actually existing, comprehensive solution of the fundamental problems of a political reality.' 32 After 1933, Schmitt's construction fitted exceedingly well the National Socialist preference for the 'concrete' over the 'abstract', the 'natural' over the 'artificial', the 'organic' over the 'mechanical' and the 'living' over the 'rational'. His construction was also an 'open' concept which allowed one to understand and interpret the law in accordance with changing (political) developments and guidelines. 
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Grewe called his preoccupation with the history of international law during the years of the Second World War an 'escape to history'. 34 He saw it as the second part of a two-part flight, the first having taken him away from constitutional law, a discipline that had become meaningless after Hitler's usurpation of power. 35 In the first years of the 'Third Reich', when Hitler sought to stabilize his regime and to reassure the German people and foreign governments alike of his 'peaceful intentions', the German science of international law had not yet completely deteriorated into propaganda, into more or less skilfully invented justifications for blatant violations of treaty and customary law, a veiling of Hitler's actions and aims, and a contribution to a strengthening among Germans of the 'fighting spirit'. This changed in about 1936, and more so after the German invasion of Poland. 36 The deterioration had long reached its low point when, in the winter term of [1944] [1945] Law' as an autonomous subject and replaced it with 'Foreign Policy and International Law'. 37 What then was Grewe's professional situation at the time when he turned his attention to the history of international law? 38 Having studied law at the universities of Hamburg, Berlin, Freiburg and Frankfurt (1930) (1931) (1932) (1933) (1934) , Grewe became an assistant to Professor Ernst Forsthoff 39 at the University of Hamburg. 40 It was there that in 1936 he obtained the degree of Doctor juris with a dissertation supervised by, and dedicated to, Forsthoff, which was entitled 'Gnade und Recht' ('Mercy and Law'). 41 Grewe then followed Forsthoff to the University of Königsberg in East Prussia (1936) (1937) 47 and for the regular international law report appearing in the journal of the Institute. 48 The Institute readily and continuously supported the National Socialist policy of conquest. 49 In the main, it appears, its publications abstained from using anti-Jewish or racist language. An expert in the history of Nazi foreign policy said that in the staff Ribbentrop had assembled before becoming minister there were 'by far more individualists, outsiders and people wishing to continue their previous work under the cover of Ribbentrop's name than absolute followers of the Nazi party'. 50 It seems that this also holds true for Berber's Institute.
In 57 According to a semi-official announcement, the Faculty had the 'task of promoting knowledge of the political, cultural and economic relations of the Reich with foreign states, and of the contemporary life of foreign peoples and states, through teaching and research'. It was supposed to produce, for the use of 'the government, culture and industry', future experts in particular foreign countries and regions. 58 In the school's curriculum, the subject assigned to Grewe figured as one of the basic fields of study (Grundwissenschaften). 59 After the Faculty of Law in Königsberg had accepted, in March 1941, parts of what was later to become Grewe's book, Epochen der Völkerrechtsgeschichte, as Habilitationsschrift, 60 Grewe was appointed Dozent at the Faculty of Foreign Studies and, simultaneously, at the Law Faculty of the University of Berlin. 61 A year later, at the age of 31, he became extraordinary professor (ausserordentlicher Professor) at the Faculty of Foreign Studies, teaching the subjects 'Legal Foundations of Foreign Policy' and 'Policy of International Law' (Völkerrechtspolitik). 62 In 1943, Grewe was offered full professorships by the universities of Leipzig, Rostock and Posen. 63 It is reported that efforts made in 1943-1944 to set up a chair for Grewe in Berlin failed because of his marriage to Marianne Partsch, whose grandfather was Jewish. 64 According to the university calendars of 1941 to 1945, Grewe mainly gave lectures and seminars on issues of the history of international law and constitutional law, 65 and the theory of law and state. 66 He also taught classes on contemporary problems of international law, as well as a general introduction to German (constitutional) law addressed to foreign students. Often, his courses would form part of the curriculum of the Faculty of Foreign Studies and that of the Law School. Grewe was a popular teacher. 67 
5
Was the history of international law really the escape route that Grewe described it as after the war? Perhaps, in the Berlin of the 'total war', there was no true escape for a university teacher of law and foreign affairs who was not ready to give up his career. Perhaps the wrong turn had already been taken in 1933, 75 or possibly a bit later when Grewe associated himself with Forsthoff. At any rate, Grewe's book, in the form of the 1984 and 2000 editions, is more closely tied to the time at which it was conceived than appears at first sight. There is the subject, there is the method, and there are the sources of Grewe's ideas, and all three are intertwined.
A
In the German literature of international law published after 1933, and in particular after 1938, historical arguments became increasingly common. After the traditional rules of international law had been discredited as the selfish product of an unjust Anglo-American or French imperialism, not much was left as a frame of reference but history and sociology (in a National Socialist perspective). 76 In these circumstances, many writers referred to the old notion of the Reich. Historically, this notion reached back to the medieval Holy Roman Empire (Heiliges Römisches Reich), while ideologically it implied the concept of a sacred (or at least a specifically authorized) supremacy of a supranational, continental or universal character (Imperium, Empire). 77 Now it was misappropriated by the Nazis who styled their regime the 'Third Reich'. As Professor Michael Stolleis of the Max Planck Institute of European Legal History noted, for traditional authors of constitutional and international law who nevertheless wanted to keep abreast of the new times, Reich filled the vacuum which the notion of state, attacked and defamed by the Nazis, had left. At the same time, Reich 'now stood for a hegemonist domination of other nations. This was familiar territory because world history had always been understood as a sequence of Reiche.' exceeding the limits of the institutions of a federal state, and even those of inter-state structures'. He therefore aimed at comprehensively examining the entire field of hegemonist relationships, be they between individuals, groups of people, or states. The first two parts of his book are concerned with 'the leading man' and 'the leading group', respectively, whereas the third and by far the most extensive part of the book explores 'the leading state', using sociological, psychological, historical and legal methods and literature. In the fourteenth chapter, Triepel described what he saw as the partial hegemonies of Spain and France (but not England) over Europe. 80 Triepel's book was certainly not inspired by the ideology of National Socialism, but, on the contrary, was implicitly critical of it and the governmental practices it brought about; the study, further, did not focus on international law. 81 But it came out at a time of particular dilemma for those German scholars of international law who rejected, along with the Nazis, a traditional, allegedly British and French view of international law and, at the same time, did not want to support a racist concept of international law as produced by authors belonging to the SS. 82 The Carl Schmitt made the idea of Reich a constituent element of his theory of the Grossraum (grand space), an area under the exclusive control of a specific power. He defined Reich as a 'leading and basal power whose political idea spreads outwards into a particular Grossraum, and which categorically excludes interventions in that space by powers alien to it [fremdräumige Mächte]'. 87 In the political-historical reality, Schmitt said, there always existed leading great powers. But jurisprudence held on to a general notion of 'state' and the legal equality of all independent and sovereign states, ignoring a 'true hierarchy of the subjects of international law'. 88 The extent to which Grewe's subject fitted the contemporary research agenda in international law is demonstrated by a 1941 programme describing the planned contribution of German international legal scholarship to the so-called 'war commitment of the German humanities' (Kriegseinsatz der Deutschen Geisteswissenschaften). This project, launched by the German Ministry of Education and Science in 1940, was intended to unite the efforts of scholars in all fields of the humanities for a demonstration of the productivity and creativity of German scholars even in a time of war, and was meant to be a contribution to the 'intellectual fight' of the German people against their adversaries. Russia is also mentioned but no author had yet been found to deal with this delicate subject. 98 Grewe did not publish a book or article bearing this title. But see his chapter 'The French Revolution: Postulates and Ideological Programmes Relating to the Law of Nations' (at 413-424). 92 The whole project is about states and Reiche, spheres of influence and hegemony 93 -the buzzwords of the group of comparatively moderate internationalists of the 'Third Reich', to which the architects of the international law section of the Kriegseinsatz -Ritterbusch, Schmitt, Hermann Jahrreiss and Viktor Bruns 94 -belonged. The racist concept of international law, which subordinated law and the state as a legal construct to the so-called 'realities' of Volk, blood and race, 95 did not find a place in this programme, 96 and indeed none of the SS ideologists was included in the circle of authors. History figured prominently in the plan. The sub series Empires in Our Time would also cover the history of the respective Reiche (Great Britain, the United States, Italy, Japan, France, Spain and Germany 97 ), which are largely identical with those treated by Grewe in his Epochs. As part of the programme, Grewe himself agreed to write a piece about 'absolutism and international law '. 98 In an analysis of the major works of international law actually produced as part of the Kriegseinsatz, Professor Hausmann remarked that all of the works argued in historical terms and sought to find in history models or patterns which would assist in explaining the evolution and the future of the new Grossdeutschland. 'It is astonishing', he added, 'that for the most part [the authors] abstained from describing and analyzing the new international law. Did [the authors] show concern for a foreign readership? Or rather for Hitler who thought nothing of international law, using it only to achieve his objectives?' 99 While both assumptions are correct, the decisive reason is, I believe, that the contributors to the 'war commitment' did not know what to present as the current international law, given (1) the rejection of the traditional rules, in which they had had a share; (2) the fact that National Socialism, after having attained power, had not honestly engaged in bringing about new, and ostensibly 'just', generally accepted norms but demonstrated an utter disregard for international law; and (3) that they could not possibly approve as 'international law' the racist ideology of the SS jurists. What, accordingly, was left but the writing of the history of international law, and the foreign policy of the present day? The writing of history could again either be in accordance with traditional standards, or explain Nazi Germany as a 'necessary' or 'right' result of historical developments; often it would try to do both. The dilemma was that in either case one supported or at least partially defended the Hitler government's arbitrary use of power in Germany and the countries it had occupied.
The Reich and its 'European mission' was also a leitmotif of the publications of other sections of the Kriegseinsatz (philosophy, history, constitutional law), 100 as well as of similar projects launched by other Nazi institutions 101 -among them the Faculty of Foreign Studies of the Berlin University and the Deutsches Auslandswissenschaftliches Institut, both headed by F.A. Six, which organized a research project called 'The Reich and Europe'. 102 The project was devoted to three major issues: '1) the idea of the Germanic Reich, its historical shape and future greatness, 2) the spiritual, political and economic relations between this idea and the European world of nations and states, and their concrete expressions in history, [and] 3) the awareness of the unity of Europe, and the reorganization of the continent.' 103 
B
As regards the method applied by Grewe, I have already noted a certain similarity to Schmitt's konkretes Ordnungsdenken. 104 'First and foremost', Schmitt wrote in his book on Grossraumordnung, 'international law is a concrete order'. 105 Berber popularized
Schmitt's ideas in a Festschrift presented by 'German science' to Hitler on the occasion of his fiftieth birthday; one can also say that he offered an interpretation tacitly accepted by Schmitt:
So it has been the Führer's exceedingly successful foreign policy that eventually caused the German science of international law to discover and realize its task as a political science that is in touch with reality and responsible to the present. Instead of dead formulae and abstract notions, a political science of international law [Völkerrechtspolitik] is coming to the fore as a scholarly observation of concrete political international law. International law is treated in a dynamic perspective of constant change, of a fight of new ideas against old forms. This political science of international law has been given the task of discovering and unmasking the political, historical and ideological background to the West European and Anglo-Saxon international law, of supplying German foreign policy with weapons of international law [völkerrechtliche Waffen] to assist it in its fight for the freedom and greatness of the German people, and of finding new forms and new vessels for new political thoughts and creation. But what is more, this science must work out a system of a true international legal order which is no longer a result of adding more or less random and formal rules . . . but an order of a community of free and equal peoples based on justice and set in the living stream of history. 106 It cannot have been difficult for Grewe to explain, at the time, his historical work as following that programme.
However, it would be an over-simplification, and to an extent wrong, to identify Grewe's method with Schmitt's more ambiguous or Berber's rather plain version of konkretes Ordnungsdenken. As Triepel's work 107 demonstrates, a sociological approach to international law was not a National Socialist invention. Rather, such an approach both pre-dated and survived the 'Third Reich'. In his renowned lecture on 'Constitutional Law and Politics' (Staatsrecht und Politik) of 1926, Triepel had attacked a 'logical purism' that cut off jurisprudence from other fields of science, and stated emphatically that constitutional law cannot be studied without taking into consideration political life. Rules of constitutional law, he said, must be related to the political forces creating and shaping them -political forces which, at the same time, are governed by the law. 108 Approvingly, he quoted the French jurist Léon Duguit (1859-1928): 'Il n'y a pas deux vérités sociales.' 109 Our [i.e. legal] science is not only confronted with the transcendental content of law, but with empirically given legal systems . . . which come and go, and are differently organized according to place and time. Therefore, every legal order is a 'given', and consequently a 'being', and this fact cannot be understood without considering the social relations regulated by law. . . It is impossible to understand legal norms without forming an impression of the relations of purpose [Zweckbeziehungen] which make up the law, of the interests which to acknowledge, or disapprove of, or reconcile is the first task of a legal order or, if you prefer, its premise. 110 Without discussing in detail Triepel's place and importance in the long methodological struggle which engaged the attention of German constitutional lawyers in the late Empire and the Weimar Republic, 111 it can be said that Schmitt's konkretes Ordnungsdenken carried to an extreme the political-sociological approach to (constitutional) law which, in Germany, had been developed in response to the positivism of Paul Laband which prevailed until the turn of the century. Unlike Triepel's method, Schmitt's thinking can be interpreted as a 'sociological positivism' construing law according to a particular political reality and thus putting it completely at the disposal of the prevailing forces in power. 112 Such a tendency of inferring a legal 'ought' from a factual 'is' can be observed in National Socialist writings on international law. It was meant to support a claim for the legal recognition of the 'facts' Germany had established in Europe. After the 1919 Peace of Versailles German authors loudly decried that international law, as practised by the Western powers, had degenerated into a mere reflection of a position of power; but now German authors vigorously asserted that law must acknowledge 'reality'. 113 Grewe's narrative of alternating leading powers establishing 'their' own international law seems to correspond with such views. The legal change which occurs as a result of a change in the international power structure is viewed as a matter of fact and not judged by comparison with previously accepted rules or other standards or values. It could be said that forming such a view, and refraining from a retrospective legal judgment, is precisely the task of an historian, and that one must distinguish the method to be employed by a legal historian from that used by a lawyer who assesses a situation according to the law in force. However, Grewe himself did not recognize these two roles as different, and evaluated change in the present or future in the same way he evaluated past change. Consider this statement in his 1943 article:
Since September 1939 there can be no doubt about the transitional character of this epoch [of Anglo-American world hegemony]. . . The battle is only about the question of whether we will enter an 'American century' -in which control of the world goes to the United States as a great power of Pan-American dimension and backed up by Great Britain, the Soviet Union and China -or whether the reorganization of the world personified by the powers of the Triple Alliance [Germany, Italy and Japan] will succeed. 114 Thus either an American or a German-Japanese hegemony is foreseen as the subject of the next chapter in the history of the law of nations. 115 There is not even the smallest suggestion that the latter would not simply be another form of Great Power supremacy in the traditional style, but instead a global tyranny based on the dogma of racism and a perpetuation of war and violence, and leaving no room for anything that would deserve the name 'international law'. 116 However, in his review of Triepel's book on hegemony, Grewe explicitly approved the author's combination of sociological, historical and legal methods and categories. 117 He did not join the National Socialist critics who opposed Triepel's method as being based on a 'traditional individualistic sociology'. 118 Carl Schmitt, in particular, disapproved of Triepel's abstract and general definition of 'leadership'. 119 It therefore appears that Grewe's method was closer to Triepel's, and therefore closer to a more conventional sociological approach than to Schmitt's ideologically charged theory. 120 Grewe, however, did not adopt Triepel's commitment to certain values and standards.
C
This leads us to the question of the sources of Grewe's ideas, a question which cannot be separated from that of the methods applied by him. The impression that Grewe followed Schmitt's ideas is increased because Grewe's language is partially borrowed from Schmitt. 121 While the adoption of that language in the war years could be seen as an expression of tactical caution (or opportunism), such an explanation is negated by the fact that Grewe retained such passages in the 1984 and 2000 editions of his book. It is impossible that this happened by chance. Grewe must have been certain of the correctness of what he had said, and confident that it would not be misunderstood.
Carl Schmitt is one of the most frequently (and usually approvingly) quoted authors in the Epochen; 122 and in an autobiographical speech in 1992 Grewe praised Schmitt's outstanding gifts as a jurist and intellectual. 123 As is evident from a diary entry of Schmitt's, it was a relationship of mutual esteem. 124 However, the extent to which Schmitt's ideas have influenced not only Grewe's analysis of specific developments and events in the history of international law 125 but also the general conception of his book, is a question that is yet to be answered. In this respect, a remark by Schmitt in an article published in 1940 deserves attention. The notion of Grossraum (grand space), he said, is a key not only to concepts for the future development of international law, but also to a correct perception of the European law of nations in former centuries. 'If the Grossraum notion is applied, there remain by necessity only a few subjects of international law who create and shape the general course of global development.' 126 In the same year, Schmitt remarked in passing that the history of international law is in reality a 'history of Reiche'. 127 In Grewe's view, at any given time, there is only one power which, after having overcome its rivals, determines the character and political form of a specific age, including its international legal order:
The international legal order of any particular period emerges out of the struggle between the ideas and postulates of the rival powers regarding the future of international law. . . The stronger the leading position of the particular predominant power, the more that power marked the spiritual face of the age, the more it made its ideas and concepts prevail. . . 128 'The epochs of the modern history of international law and those of the modern system of states coincide' (p. 6). 129 Grewe's periodization of the history of international law did not follow Schmitt's but rather that of another author, Wolfgang Windelband, who had written a book on The Foreign Policy of the Great Powers in Modern Times. It had first been published in 1922, covering the period between 1494 and 1919. 130 From the third edition onwards, the subtitle read From 1494 to the Present. 131 It appears that this book strongly impressed and influenced Grewe. In his preface, Windelband said that in his book he would try to unite the changing features of modern international relations into a more general picture, and to condense the manifold events into a formula capturing the essence and meaning of European foreign relations since the end of medieval times. This effort encouraged Grewe to attempt to accomplish something similar for the narrower field of international legal relations. The fact that Windelband had explained that he had begun work on his book without knowing all the details of the entire European history from the fifteenth century up to the twentieth probably gave Grewe the confidence that he could do the same for international law.
Windelband distinguished the following periods: 'The struggle for Italy (1494-1519)'; 'the struggle against Spanish supremacy (1519-1659)'; 'the struggle against French supremacy (1659-1815)'; 'England as a world power and the continental reorganization'; and 'the international state system since 1871'. Grewe, it will be remembered, 132 combined the first and the second periods and ended that period not with the Pyrenian Peace of 1659 but with the Peace of Westphalia (1648) 134 Grewe simply called 'the Spanish Age' and 'the French Age' -an important shift of emphasis. A position of leadership in the state system which in Windelband's formulation was contentious and fragile became definite for Grewe. Windelband's even more cautious name for the subsequent era ('England as a world power and the continental reorganization') is also replaced by Grewe's bold 'the British Age', and this age is extended until 1919. The date which for Windelband had marked the beginning of a new age, the foundation of the German Empire in 1871, was thus downgraded by Grewe, who instead emphasized the importance of 1919. This again was in accordance with the dominant view in international law that regarded the establishment of the League of Nations as a major turning point in the development of the international legal order. The subsequent periodization is Grewe's alone. The clear lines are lost in a fog, and the periods chosen become shorter (which is the case in many historical works when the author approaches the present). An Anglo-American transition period -of which it was unclear where it would lead to when Grewe wrote his book during the war -is followed in the 1984 and 2000 editions by an age of American-Soviet rivalry and, eventually, a time of a possible United States hegemony. This periodization is based on political events (the end of the Second World War and the end of the Soviet Union, respectively), the first of which coincides with the foundation of the United Nations.
Although 
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'[I]nternational law is the function of the civilization in which it originates, that is, of the regulative ideas laid down in the ethics and mores of this civilization, of the political, economic and general social forces prevailing in it, and finally, of the specific psychological factors manifesting themselves in the individuals determining it'; it 'is usually the result of objective social forces'. In the international field, 'a competitive contest for power will determine the victorious social forces, and the change of the existing legal order will be decided, not through a legal procedure provided for by this same legal order, but through a conflagration of conflicting social forces which challenge the legal order as a whole'.
These quotations are from neither Carl Schmitt's nor Wilhelm Grewe's writings, but from an article published by Hans Morgenthau in 1940. 138 Grewe shared these convictions (in fact, he expressed them at about the same time). Like Morgenthau, he warned against the pursuit of a legalistic or moralistic approach to international politics: '[O]ne has to be careful to avoid illusions and utopian thinking' (p. 703). 139 Both reacted to the phenomenon of overestimating international law in the heyday of the League of Nations and the Hague Court. 140 'Until the early thirties', Grewe remembered, 'the German public suffered from the trauma of the Versailles Treaty.' 141 To him, as to most other Germans interested in law, Versailles was the perfect example of an equation of power politics and international law: the powerful had defined 'the law' and forced the weak to comply with it in the name of 'world order'. 'The fate of the German-Austrian customs union [in 1931]', Grewe said in his autobiographical sketch, 'demonstrated that even an institution like the Permanent Court of International Justice was not protected against being made an instrument of political interests, and violating the fundamental principle of the impartiality of the judge.' 142 Therefore, while Grewe can be called a realist, and his Epochs a book reflecting this realism, he did not emphasize the 'ineffectiveness' of international law in the way Morgenthau did. Instead, he took that law seriously and understood the law as a means of shaping the world -not as the only or even a principal means but as one of several, and employed by the powerful. This implies that Grewe did not agree with the ahistorical nature of the basic tenets of Morgenthau's realist theory. He did not use as an argument a seemingly unchanging human nature, nor did he generalize the experiences of a particular phase of history, the inter-war years, but instead he paid attention to the changing ambiance 143 in which rules of international law are brought into existence.
Following Windelband, Grewe claimed that his periodization derived from a discovery of 'immanent' or 'inherent' structures (immanente Ordnungsstrukturen) in the manifold events and ideas that constitute the history of foreign relations. 144 But a close examination would probably show that Grewe's periods are constructs masterly imposed upon the matter, which organize the vast amount of facts and events in an 145 See supra text accompanying note 126. 146 appealingly clear way -or images with artificially sharp contour lines, drawn according to the author's personal experiences at a time overcharged with political antagonism and conflict both in the domestic and the international spheres, and drawn according to certain assumptions, the most important of which was that at a given time a certain state has certain fundamental interests, and that it is these interests which make the state either support or reject a rule of international law. If that state happens to be the leading power of the day, its interests will thus shape the international legal order. To give an example, Grewe said of the 'British Age': 'In respect of the nineteenth century, the slogan "Freedom of the Seas" can only properly be understood against the background of Britain's claim to maritime dominion' (p. 551). While this proposition will convince most readers, other translations of interests into legal claims and then of claims into rules are far less clear. At best, I suppose, a closer examination will characterize Grewe's periods as 'ideal types', in Max Weber's terminology, that is, sharply defined abstractions which assist in perceiving more distinctly the 'typical' features of a particular time in the history of international law. However, such abstractions are precisely the opposite of the natürliche Ordnungslage, or 'natural state of order', 145 that Grewe claimed to use as the basis of his analysis. Furthermore, as much as they perhaps inform us of the grand lines in the modern history of the law of nations, they foster the belief that 'might is right', and that the autonomy of (international) law is but an illusion.
146
The author emphasized the breaks in the development of international law by magnifying change and minimizing continuity. But a lot of this change may actually be the result not of a new leading power's wilful intervention in the normative body of international law but of general technical and scientific developments -developments which would have produced change even if the dominant power had remained the same. What is more important, one might just as well have written the history of international law from the opposite point of view, asking what rules and principles remained unchanged, or were essentially preserved, even when this was contrary to the interest of a certain power. 147 One could start with the rules that any peaceful intercourse of distinct organized communities requires (such as rules about the conclusion of treaties, the treatment of foreigners and the settlement of disputes), and go from there to rules with a more material content governing, for instance, intercommunal trade. 148 From the fact that, in order to achieve more than merely an enforced short-term observance of such rules, the rules must be negotiated between the participating communities and cannot simply be imposed, not even by a particularly powerful group, it follows that the socio-economic and political conditions prevailing in one of the communities (and any change thereto) may have a less decisive impact on the intercommunal system of rules than was presumed by Grewe. There is a difference between acknowledging a powerful state's ability to win wars and to achieve, by force and the threat of force, its objectives in exceptional situations of crisis, and claiming that an age of law as such bears the stamp of that state. The effort of identifying continuities instead of discontinuities could result in an impressive account of what one may call 'the essence of modern international law'.
Grewe depicted the modern history of international law as a history of hegemony, a potentially eternal fight for supremacy, a sequence of alternating 'Great Powers' organizing and reorganizing the state system, usually after a war won by one power and lost by the other power. 'Every new age in the history of international law has arisen from such a catastrophe [of war].' 149 In this respect, Grewe took up (and, as far as the history of international law is concerned, very likely concluded) a historiographic tradition encapsulated by the phrase 'The Rise and Fall of the Great Powers'. It is a circular view of history, 150 a history in which all a weak state can do is to strive for power and, if possible, domination of the others. It is the exact opposite of the idealist 'grand narrative of the slow and unsteady progress of law against power, reason against ideology, international against national, order against chaos in international affairs over three hundred and fifty years [since the Peace of Westphalia of 1648]'. 151 Writing history, it appears, always has something to do with our image of the future. Suppose Grewe's story, and not the nicer idealist story, is true, will things go on and on forever like this, or is there an alternative? Obviously, Grewe felt that his explanation of the development of international law lacked persuasiveness for the time after the First World War. Regardless of what had been going on before, after that war no single power was able unilaterally to impose its will on the international community. In his epilogue to the 2000 English edition, the author expressed his doubts in the following terms: '[O]ne hesitates to compare the predominance of the United States today with that of Britain, France or Spain in past centuries' (p. 703).
On the whole, Grewe saw the latest period of international law as still remaining within the framework of 'modern international law' as constructed by him. 'George Bush spoke of a "new world order" . . .
[N]othing of the sort has yet appeared' (p. 701). In particular, Grewe held that '[p]olitical decision-making by nation-States will remain the single most identifiable determinant of events in the international arena' (p. 705). However, in the epilogue's section on law-making and the development of 'public interest norms', we find this remarkable statement:
The author of this book admits that he has modified his systemic orientation in light of the events of the 1990s. He is now more inclined to consider the possibility of a more closely integrated international community having its own law-making potential, something which seemed utopian. . . There is now a strong tendency . . . to recognize that the consensual structure of the international legal system, based on national sovereignty, is incapable of sustaining today's global order. Thus, there is a growing inclination to consider the present period to be one of changing parameters . . . (p. 715) Without dissociating himself from his view of earlier periods, Grewe was now ready to share, in principle, hopes 'for a better-organized, more effective global constitution' (p. 703). 152 The consequences of this statement are enormous. Carl Schmitt once proclaimed 'the end of the state'. If Grewe had been more emphatic in his style, he would have spoken of the end of international law as he knew it. While Grewe's resolute view of the history of international law as a function of great power politics was new, he continued a tradition of writing the history of international law begun in the nineteenth century, a tradition the founders of which had taken as a starting point for their historical reflections on the state as they experienced it in their times, and had looked back on the past with that particular form of state in the forefront of their mind. Grewe revitalized that tradition and even carried it over the edge of a new century. With his 1984 book, he certainly reinvigorated the study of historical issues in international law, and drew the attention of a new generation of scholars to the discipline. 153 Can we, after all, say that Wilhelm Grewe recollected, at a very precarious moment of world history, the constituent elements of a legal order of international life? That he tried to demonstrate the law's lasting worth for every nation; whether victorious or defeated, a rising or a falling power in the capricious course of history? Or did he, at such a very precarious moment, draw a picture of the history of international law in which the strong may do as it pleases and the victorious is rewarded with the right, or at least the opportunity, to determine the new law?
After a few remarks on Carl Schmitt's work and conduct in the 'Third Reich', Grewe once said: 'All I wanted to do here was to show you what kind of temptations and risks a German scholar of international law was subject to in those years.' 154 Grewe's own life and work attest to these temptations and risks. And mistakes. However, in the books of history they stand side by side with his significant contributions to legal science and his services to his country and the Western alliance after the war. It is unfortunate that a man of his powers of intellect and reflection never talked about those 'temptations and risks' and how they influenced his view of the history of
